INTRODUCTION
Since the 2008 financial crisis, state courts have been flooded with actions seeking to collect money from consumers. This inundation of claims has been accompanied by bad practices, ranging from defective (or sewer) service, to robo-signing.
1 Cases have even emerged in which a single consumer was subjected to two successive claims for the same debt. 2 Suits brought outside the limitation period have also become a problem. 3 The debt buyers purchase tens of billions of dollars in debt every year, but 1. There must be some pre-existing debt or obligation of payment; 16 and 2. The debtor must assent to the sum owed and promise to pay, either:
(a) Expressly, or (b) Implicitly, by a failure to object to a statement of account within a reasonable time. Implied account stated occurs in situation 2(b): where a debtor fails to object to a statement in a timely manner. This Article could begin with a doctrinal question: is this "implied account stated" a contract implied in fact, a quasi-contract, or just an evidentiary presumption? This is a question that will be reached in Part III. However, the more important question is larger and more practical: when can account stated be used to collect consumer debts? Account stated undeniably is used to collect consumer debts. 18 This collection is particularly reliant upon the implied form of account stated. A New York court went so far as to say that "the raison d'etre of account stated is the assumption that the debtor's failure to dispute an account rendered to the debtor implies the debtor's agreement to the terms of the account." 19 While this Article will argue that account stated should not be used in this way, the court's interpretation is undoubtedly a true statement about current practice. 20 Lawyers representing consumers have written that account stated frequently appears in debt collection pleadings. 21 The National Consumer Law Center's manual on consumer debt collection actions cites dozens of consumer debt collection cases in various jurisdictions in which account stated was at issue. 22 In New York and elsewhere, implied account stated can be used to limit the amount and type of evidence needed to obtain a judgment against a consumer.
23 The evidence-reducing quality of account stated is particularly important in uncontested cases to establish the proof account" and that said statements "were duly received by plaintiff and retained by it." (internal quotation marks omitted)). But see Price Hill Colliery Co. v. Pinkney, 122 S.E. 434, 436 (W. Va. 1924) ("'The rule that an account rendered and retained for a long time without objection becomes an account stated is, as a general proposition, inapplicable in . . . West Virginia, except as between merchant and merchant, and principal and agent.'" (quoting McGraw 
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necessary to obtain an uncontested judgment. Most consumers do not defend debt collection suits. 24 The resurrection of account stated in debt collection has presented a significant challenge to lawyers and judges. Account stated is an unfamiliar cause of action and even lawyers experience confusion about its exact meaning. One Maryland judge believed that "account stated" meant simply a credit card statement. 25 Lawyers and judges are uncertain of its nature and even its continued existence. 26 It is perhaps this unfamiliarity that causes account stated to appear even if contrary to established precedent; as noted below, account stated is pled in West Virginia cases, but implied account stated is clearly limited in West Virginia to mercantile and agency relationships.
27
This evidence-reducing quality is also important to the recent flood of collection litigation. One of the driving forces of the flood is the secondary debt market. 28 Large numbers of collection actions are brought by businesses that purchase defaulted consumer debts from original creditors such as banks. 29 The Federal Trade Commission investigated the debt buying industry because of concerns about some debt buyers' practices. 30 The Commission's findings give insight into the particular value of account stated for debt buyers. Debt buyers purchase large numbers of debts in "portfolios." 31 Each portfolio comes with a data file of basic information 24 . REPAIRING A BROKEN SYSTEM, supra note 3, at 7; Mary Spector, Debts, Defaults and Details: Exploring the Impact of Debt Collection Litigation on Consumers and Courts, 6 VA. L. & BUS. REV. 257, 288 (2011) (concluding that only 20% of consumers attempted to respond to lawsuits in a sample of collection cases); THE LEGAL AID SOCIETY, supra note 1, at 9 (finding that only 10% of consumers answered debt collection complaints). Consumers are even less likely to respond to suits today than they were in 1967. CAPLOVITZ, supra note 2, at 215 (stating 19% of debtor-defendants in three cities studied appeared in court to defend themselves).
25. Interview with Anonymous Judge, Dist. Ct. Md. (2011) (on file with author). 26. One attorney who represents defendants in collection actions argues that account stated was abolished in 1984 with the abolition of common law pleading in Maryland, and states that this argument is accepted by some judges and rejected by others. (Comments on earlier draft, on file with author).
27. See infra Part I.B.1. 28. STRUCTURE AND PRACTICES, supra note 4, at i (explaining that the FTC chose to study the debt buying industry because its appearance has been the major change in the debt collection field in recent years and has been accompanied by increased consumer complaints to the FTC).
29. Jessica Silver-Greenberg, Boom in Debt Buying Fuels Another Boom-in Lawsuits, WALL ST. J., Nov. 28, 2010, http://online.wsj.com/article/SB1000142405270230451070457556221291 9179410.html. See Holland supra note 21, at 12 (commenting that one attorney acting for a debt buyer in Maryland filed 130 complaints on a single day another debt-buyer filed more than 7000 cases in two months).
30. STRUCTURE AND PRACTICES, supra note 4, at i (relying upon data from nine very large debt buyers that resell some of the debts they purchase, so the report may not reflect the practices of smaller debt buyers who buy debts several times removed from the original creditor). Id. at 7.
31. See REPAIRING A BROKEN SYSTEM, supra note 3, at 7 (understanding that the large number of debts purchased by debt buyers lead to collection actions).
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[Vol. 38:339 about each individual debtor, but rarely includes documents. 32 If debt buyers require copies of documents, they have a limited time to ask for them and may have to pay extra for each individual document. 33 Further, debt buyers often sell debts to other debt buyers, so that the business that sues to recover the debt may be several steps removed from the original creditor. 34 The debt buyer who sues must request documents through each previous buyer in the chain back to the original creditor, and the documents must come back down through the chain in the same manner. 35 Presenting documentary evidence of a debt can be expensive for debt buyers in administrative resources, time, and money. In some cases, it may be impossible because time to request documents has expired.
36
Implied account stated is useful to debt buyers because it does not require proof of the original contract between the consumer and the original creditor. 37 Instead, it requires evidence of the "rendition of account" (sending an account statement). 38 This could be as little as a copy of the last statement of account sent to the consumer, when combined with the allegation that an account existed and no objection was made to the statement. Implied account stated allows plaintiffs, debt buyers in particular, to collect on inadequately documented debts. An inquiry into precisely why documentation is difficult to obtain is beyond the scope of this Article. However, mortgage foreclosure cases offer obvious parallels with problems of inadequate documentation. 39 The lack of documents in those cases is a symptom of the way mortgages were traded on the secondary debt market. 35. See id. at C-10 ("Subsequent purchasers of the consumer debt accounts were generally prohibited from directly contacting the credit issuer for document copies. They were required instead to make such requests through the initial debt buyer, who would then contact the credit issuer and request document copies.").
36. See id. at C-12 ("Many contracts specified a date beyond which the credit issuer was no longer obligated to provide any account documents to the debt buyer. This date was often set at two to three years following the date of sale.").
37. This Article will present three arguments against the use of implied account stated in consumer collections: (1) that implied account stated has historical origins in the practices of merchants, but that in the nineteenth century those origins were disregarded and that implied account stated is doctrinally impermissible in some states in light of their particular reaction to that expansion; (2) implied account stated is inappropriate in policy terms because it places a substantial burden upon consumers and has an evidence reducing quality; and (3) implied account stated is inconsistent with principles of modern contract law when applied to consumer defendants.
Part I will set out the history of account stated, from English law to the modern law of three states: West Virginia, New York, and Maryland. West Virginia is a special example, in which the state courts long ago held against the use of implied account stated in consumer-like cases.
41 New York is a counter example, in which implied account stated has been accepted as an appropriate cause of action in consumer collection actions.
42
Maryland represents the middle ground; its caselaw has neither accepted nor rejected implied account stated in these actions. 43 In all three jurisdictions, however, account stated can be found as a cause of action in trial-level consumer collection pleadings, regardless of these doctrinal differences. In states like Maryland, the courts are faced with both doctrinal and policy questions about the use of account stated.
Part II will argue that implied account stated, even if it is doctrinally permissible, should not be used in collection actions for simple policy reasons: account stated restricts the ability of consumers to demand proof that they owe the debt in question, limits the ability of the court to inquire into the underlying agreement, and imposes an unfair burden on consumers while relieving businesses of a burden, which modern technology makes them easily able to bear.
Part III will argue that implied account stated is inconsistent with the principle that silence and inaction do not give assent. Account stated is a cause of action based on an agreement between debtor and creditor, like an accord and satisfaction. 44 Implied account stated has become analogous to a quasi-contract because it relies on the legal fiction that the debtor has 41 agreed and promised to pay the debt. 45 Implied account stated has historical origins as an agreement implied in fact-as a rule amongst merchants. That original rule is consistent with modern contract principles, but the expansion of implied account stated to consumers brings it into conflict with contractual principles.
These problems call for a change to account stated. I will conclude that account stated must be brought back to reality and to conformity with its underlying principles. Account stated should be implied only where there is evidence sufficient to imply, as a matter of fact, that assent was intended. Silence and inaction should be insufficient except in the circumstances from which the original rule arose: the existence of established trade practices or previous dealings. These changes would remove a theoretical inconsistency from the law. More importantly, they would prevent the abuse of account stated as a vehicle for collection when the plaintiff cannot or will not present adequate evidence to succeed on a breach of contract claim. Narrowing account stated, whether it is through legislation or judicial action, can protect consumers, relieve courts of the burden of grappling with this archaic cause of action, and can mend the broken system, at least in one small part.
I. THE HISTORY OF ACCOUNT STATED
This Part will set out the history of account stated in general, implied account stated in particular, and survey developments in account stated in three states: New York, West Virginia, and Maryland. It is important to distinguish between "account stated" and "implied account stated" in order to follow their history. Implied account stated, as it is called in this Article, is a very specific rule with origins distinct from account stated.
Account stated has not attracted a great deal of attention from legal historians. A short article by the English legal historian S.F.C. Milsom links account stated to the action for debt on account. 46 In the fourteenth century, actions for debt on account-those debts that arose from a series of cross transactions-could result in a court ordered accounting. At this time, the practice amongst London merchants was to conduct informal settlements of accounts amongst themselves. 47 concessit solvere actions in the local courts of medieval London. 48 This customary form of action allowed Londoners to sue without setting out the underlying transactions that were the foundation of the debt. 49 What we now call account stated was then differentiated from an ordinary action based on a formal accounting by a third party: account stated relied on an informal accounting between the parties only. This informal accounting was eventually distinguished in the Common Law courts by the phrase insimul computassent.
50 Samuel Stoljar agreed with Milsom's view: "To speak of an account stated is as yet not to name an action, but rather to describe an activity, namely that the parties voluntarily accounted between themselves." 51 Account stated arrived in the legal thought of later centuries through that concept: two parties, striking a private agreement about the debts owed to each other.
Account stated became a branch of assumpsit, 52 the ancestor of modern actions based on contract. An assumpsit action pleading an account stated relied on the same informal reconciliation of accounts, insimul computassent, as before: the parties had voluntarily struck an account together. 53 Account stated was at first objected to on the grounds of the emerging doctrine of consideration, but these objections failed.
54 Account stated came to be distinguished doctrinally from other similar pleadings because it affected a kind of novation; a suit for account stated was not based upon the underlying transaction, but based on the informal accounting. 55 This pleading became one of the "common counts" usually pled in the alternative in actions for debt. 56 The common counts were implied contract and quasi-contract theories, most of which are still in use 48. Id. 49. Id. at 136 ("[T]he custom was to declare upon a concessit solvere in respect of various things sold, without setting them out in detail; and, since the defendant could wage his law, it seems that this sufficiency of a general reference to the underlying transactions was the only advantage the creditor normally gained.") Milsom goes on to note, however, that in one particular case, the customary action could allow the recovery of debt accrued abroad, which were not normally actionable. 57 the nineteenth century is the period of greatest interest for the purposes of this Article. Account stated was received into American colonial law with the rest of English law, and it was still in use at the turn of the nineteenth century. It was said to be a rule of Chancery applying particularly to merchants. 58 Toward the end of the nineteenth century, account stated enjoyed a great expansion. By the beginning of the twentieth century it was regarded, at least in some states, as an independent common law cause of action, applicable beyond mercantile relationships. Despite this expansion, account stated fell out of use in the early twentieth century, until its recent resurrection.
The old limitation of account stated-to merchant-merchant dealingsgoes to the doctrine's core. By examining this requirement and its ostensible demise, this Part will show: (1) that the "merchant requirement" was not a prerequisite for any account stated, only an element of the implication of an account stated; (2) cases often said to have removed the merchant requirement are flawed because they treat the requirement as a prerequisite to all account stated actions, rather than an element of implication; and (3) the ostensible removal of account stated is not uniform between states.
A. A Rule Between Merchants
The history of account stated presented above traces the history of a concept; the idea that a private accounting accompanied by a promise to pay gives rise to an action in some way independent of the underlying transactions. These are based upon an actual accounting and agreement to pay. This takes us far from the raison d'etre of account stated today: the rule that retention without objection of a statement of account equates to an assent and promise to pay. This rule has come, for practical purposes, to eclipse the rest of the account stated. This section traces the origin and development of implied account stated.
Some receives it does not object against it, in a second or a third post." 60 In modern terms, merchant custom held that a statement of account sent out and received, but not objected to within a reasonable time-a period set by merchant practices-was accepted as correct. 61 While Sherman has been identified as the earliest account stated case, it does not use the expression and appears to be an action for a formal accounting. The expression "account stated" is found in Willis v. Jernegan:
[T]here is no absolute necessity that it should be signed by the parties who have mutual dealings, to make it a stated account, for even where there are transactions, suppose between a merchant in England and a merchant beyond sea, and an account is transmitted here from the person who is abroad, it is not the signing which will make it a stated account, but the person to whom it is sent, keeping it by him any length of time, without making any objection, which shall bind him, and prevent his entering into an open account afterwards. When one merchant sends an account current to another residing in a different country, between whom there are mutual dealings, and he keeps it two years without making any objections, it shall be deemed a stated account, and his silence and acquiescence shall bind him. [A]t least so far as to cast the onus probandi on him.
This early string of cases sees a development, from the mercantile custom in Sherman to an explicit rule of equity, limited to particular persons (merchants) and in particular relationships (mutual dealings). In the early- 
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Modern treatises reflect the expansion of implied account stated from merchants to others in the nineteenth century. 67 Generally, the treatises say that account stated applies to everyone and that the limitation to merchants in the early cases has been abandoned. For example, Corpus Juris Secundum (CJS) says, "[t]he doctrine of account stated generally extends to all cases where the relation of debtor and creditor exists." 68 Treatises trace the abandonment of the merchant requirement to cases ranging from the late nineteenth to early twentieth centuries.
CJS, for example, refers to a California case, Hemenover v. Lynip, 69 which in turn cites an American Decisions note on account stated and a New York case, Stenton v. Jerome. 70 Stenton itself does not refer to the merchant requirement. Hemenover notes the expansion of account stated beyond merchants as though it were already a settled matter, but it is primarily concerned with the prior debtor-creditor relationship requirement. Hemenover expresses doubt about the reach of the implication of account stated:
[I]t was never intended that through the mere means of sending out a claim that thereby a legal and recoverable demand might be created unless the adverse party made prompt and effectual denial. The law was intended to preserve and protect legitimate demands but not to create obligations independent of prior indebtedness.
71
On the basis of cases like Stenton and Hemenover, our treatises present unanimity between states about the law on account stated. However, the 66. Treatises of the day are primarily interested in express account stated. E.g., ANSON, supra note 45 (stating that an admission of debt implies a promise to pay); CHITTY 3D., supra note 13, at 198-99 (claiming that for a plaintiff to recover under account stated when consideration is not proven, the account must be unqualifiedly acknowledged); CHITTY 6TH, supra note 13, at 649-50 (providing examples of express assent to an amount due); JOSEPH CHITTY, JR., A TREATISE ON Haeker. 73 In the case of an attorney suing his client upon an account stated, the court interpreted the "merchant and merchant" requirement as an element of the account stated generally, not a requirement for implied account stated. 74 It was not necessary for the court to consider what was or was not a requirement for the implication of assent because the facts of the case were that the client had expressly promised to pay the debt. 75 In these circumstances, the court addressed the issue of whether an attorney's client can promise to pay his debt of attorneys' fees.
76
Considered in this light, it is unsurprising that the court held in the affirmative. 77 Many expansion cases seem to have concerned relations between attorneys and clients.
78 It seems only "common sense"-as it did to the court in Shepard v. Bank of Missouri-that anyone could promise to pay a debt they had already incurred. 79 However, the courts in these cases were rejecting a straw man: they read the "merchant requirement" as wider than it was, or they confused account stated as a general theory of liability with the specific rule of implied account stated. 80 The courts treated it as a 72. Haddock questioned the wisdom of the expansion:
[I]t is a question whether the old reasoning may not be better entitled to respect than the more lax logic of modern times. Among merchants, accounts are supposed to be closely looked after at frequent intervals, but among business classes not mercantile debits and credits are mutually passed and bills rendered with a degree of attention depending largely upon the occupation of the parties. here is no reason why the same doctrine should not prevail between any other persons, with whom are accounts current or accounts of transactions in the ordinary course of business."). After further discussion, the court described the rule as "founded in common sense, and is in accordance with the common course of human experience. While the expansion cases lack precision, later courts, as in Hemenover, accepted their reasoning and thought the merchant requirement had been abandoned for both express and implied accounts stated. 82 Courts in states that have explicitly accepted the expansion are unlikely now to abandon it because of its problematic foundations, which are ancient history for trial judges.
Despite the loss of the merchant requirement and the consequent expansion of account stated into new territory, the action generally fell into disuse after the 1920s. In 1930 it was thought an archaic doctrine, 83 and by 1960 it had reached a low point. Between 1960 and 1970, only 395 cases mentioning account stated were reported, compared to 847 at its peak in the decade between 1910 and 1920. In the same decade, 1,360 cases mentioned quantum meruit. 84 Taking the example of Maryland, twenty-eight cases mention account stated after 1951. Only one case discusses account stated in any detail; 85 the others simply mention that it was pled.
86
From the 1950s until the 1990s, account stated was an obscure cause of action. When the courts were faced with it, they often had to refer to treatises to find the law, 87 and it is probably fair to say that lawyers largely 81. However, other cases more clearly abrogate the merchant rule that they rejected. E.g., Ault, 47 P. at 15.
The old decisions, to the effect that this rule applied only to transactions between merchants, have become obsolete; and it is now held to apply to all classes, uninfluenced by their relation to each other, except that such relation will be taken into consideration in determining as to what is a reasonable time . . . ."
Id.
82 84. Based on searches performed using LexisNexis "all state and federal" cases database. This is, of course, a straw poll. Cases that reach the law reports are not a very accurate reflection of suits filed or tried, however, for these purposes, they illustrate the fall of account stated into relative obscurity. 88 In the 1960s, one New York article sought to renew interest in the cause of action. 89 The real resurrection of account stated, however, took place within the past thirteen years, with over 1,900 reported cases mentioning account stated from 2000 to 2010. This rise coincides with increases in household debt and the rise of the secondary market for defaulted consumer debt.
90
B. The Three States of Account Stated
One problem with the fall of account stated in the mid-twentieth century is that some of the distinctiveness of state law has been lost. Jurisprudences, sometimes even state jurisprudence, present a panAmerican view of account stated. This section will highlight some of the distinctive features of state law in three states: West Virginia, New York, and Maryland. These states contrast each other in two important respects. First, they have taken different approaches to the merchant requirement discussed above: West Virginia expressly retained it, New York expressly abandoned it, and Maryland appears not to have an authoritative decision on the issue. Second, these states have a different amount of caselaw on account stated. In New York, account stated continues its incremental development, raising questions about the implied account stated and the interaction of account stated and consumer protection statutes. In Maryland, few cases deal with account stated, and fewer still in West Virginia.
West Virginia
The only modern West Virginia treatise to mention account stated states: "[f]ailure to dispute an account rendered after the lapse of a reasonable time amounts to an admission of correctness." 91 The treatise does not mention the merchant requirement. However, West Virginia's courts explicitly declined to abandon the merchant requirement for implied (Cal. 1968 It is not pretended that the items in this account were gone over and a balance struck and agreed so as to bring the case within the rule of this authority; but it is claimed by the bank that, having rendered the plaintiff the account, by retaining it without objection for so long a time, it became an account stated. This seems to be the rule in Virginia and West Virginia, as between merchant and merchant, and principal and agent, with mutual accounts. But we do not think the rule applicable, as a general proposition, to transactions between banker and customer.
93
Unlike the courts in Haeker and Shepard discussed above, 94 the McGraw court thought that the merchant requirement related to the implication of assent, not any account stated at all. 95 McGraw was followed by Price Hill Colliery Co. v. Pinkney in 1924 and has not been overturned. 96 Neither case was a straightforward consumer collection action. McGraw was an action by a customer against a bank to recover $1,000 that the customer had paid but did not owe. 97 That sum apparently related to a bribe that the customer had proposed to the bank, so that he would be appointed receiver of a company in debt to the bank. 98 The bank subsequently went into receivership and the customer sued to recover the $1,000. 99 The bank objected that the matter was a settled account that could not be reopened. 100 In order to become a "settled account," the debt first had to be an account stated. 101 The court further doubted that the customer had retained the account rendered without objection. 102 These factors do not affect the central reasoning for the retention of the merchant requirement quoted above: that assuming an actual reconciliation of accounts between consumer and business would be to "pretend." Having decided that it would not imply an account stated based on retention, the court found that it could Pinkney involved a dispute between an employer and employee. 104 The employee sued to recover unpaid benefits, and the employer defended on the grounds that the amounts due to the employee were contained in periodic account statements. 105 The employer relied on the statements as a rendition of account, retained without objection, from which an account stated should be implied. 106 An account stated would fix the amount owing and bar the employee's claim. 118 These developments have maintained account stated as a living area of law, which continues to develop through the work of New York appellate courts.
119 These decisions are a mixed bag for consumers: some are adverse, not just to the individual debtors involved, but to the protection of consumers more widely. 120 New York has accepted the evidence-reducing function of implied account stated and elevated it to the raison d'etre of account stated as a whole. New York courts construe account stated as "an agreement between parties to an account based upon prior transactions between them with respect to the correctness of the account items and balance due."
122 New York also accepts the doctrine of retention without objection, and through this implied account stated the Plaintiff's burden of proof can be reduced.
123
If a plaintiff can demonstrate retention without objection for an "unreasonable" period of an account statement, the plaintiff has a prima facie case on an account stated theory. 124 As noted above, the merchant requirement has been expressly abandoned in New York. shown retention without objection within a reasonable period. 126 This is to be expected for two reasons: first, New York doctrine makes the period a matter of fact rather than of law.
127 Second, consumers facing collection actions rarely defend them.
128 It is correspondingly unlikely that a consumer will object to a statement of account at any stage.
Evidence of periodic rendering of account stated is one area of the doctrine in which the New York courts appear to have increased the proof requirements. This requirement is not explicitly expressed, but appears from the language of courts addressing the required standards of proof: "Defendants also claim [the bank] did not render monthly statements to Defendants and thus cannot maintain a claim for account stated." 129 The courts seem to consider the failure to render monthly statements a reasonable defense. (discussing a series of cases in which a check that was explicitly tendered as full payment constituted accord and satisfaction, even though the creditors attempted to accept the tender only as partial payment).
In New York, part payment is now evidence from which an inference of assent can-but need not-be drawn. 132 The first signs of this development are found in Lockwood v. Thorne in 1854. 133 The Lockwood court explained its rationale clearly: the payment of the balance amounted to assent. 134 In that case the debtor paid the exact sum demanded. 135 Courts now sometimes find part payment as a justification or partial justification of an inference of account stated. 136 Caselaw is unclear as to whether the part payment must be substantial. Citibank (South Dakota) N.A. v. BrownSerulovic concerned disputed charges on a credit card. The plaintiff failed to establish retention without objection, but also submitted as evidence checks received in part payment of the debt from which the court could infer assent. 137 The court found only one check relevant and said "the sum of $300, only reflected a small proportion of the debt owed at the time, approximately $19,000, and by itself, did not create an inference of assent."
138 Courts have found sums less than the whole amount of the debt sufficient to imply an account stated in other contexts, as in GalbreathRuffin Corp. v 
. 40th & 3rd Corp.
139 Like the issue of the "reasonable period," the inference from part payment continues to be treated more as an issue of fact than of law.
140 Despite this, the inference from part payment is very different from the implication from rendition and retention without objection, which is a matter of course. 141 The significance of inference from part payment for the theoretical foundations of account stated is discussed in Part I.C below. iii. The Independence of Account Stated and Consumer Protection Law
As noted above, an action based on account stated is treated as distinct from an action for breach of contract, which gave rise to the underlying debt. Account stated may succeed where breach of contract fails. Account stated is, however, tied to the underlying debt and cannot succeed where there is no debt. How far account stated may be separated from the underlying source of the debt is important because account stated may be used to circumvent consumer protection measures. 146 Haughton simply states that "[a]n account stated constitutes in effect a separate agreement between the parties that the debt is valid and due."
147 Poynton represents an extreme case of separation, in which account stated is not "an action . . . to enforce liability for the use of the credit card" even though the underlying debt is a credit card debt, and its enforcement is the practical goal of the action.
148
Poynton supports the proposition that creditors can circumvent consumer protection laws by suing on an account stated theory, rather than a breach of contract theory. Term 2000) . 143. Stating that the burden of proof in any action by a card issuer to enforce liability for the use of a credit card is upon the card issuer to show that the use was authorized.
144. N.Y. GEN. BUS. LAW § 517 (McKinney 1977) ("No agreement between the issuer and the holder shall contain any provision that a statement sent by the issuer to the holder shall be deemed correct unless objected to within a specified period of time. Any such provision is against public policy and shall be of no force or effect.").
145. 150 The provisions at issue in Jones were the same New York business law considered in Poynton, 15 U.S.C. § 1692g(c), and a federal Fair Debt Collection Practices Act (FDCPA) provision prohibiting an inference of liability from a consumer's silence when sent a demand for payment by a debt collector. 151 Jones held that the New York law's function was to prohibit businesses from specifying the "reasonable time" after receipt of a statement that would establish an account stated. 152 Regarding the FDCPA provision, Jones held that it did not apply to original creditors such as the plaintiff. 153 As a result, a statement of account from an original creditor can give rise to an account stated, while a statement of account from a debt collector cannot.
154 Jones reaches the same result as Poynton, without relying on the independence of account stated.
155 Surprisingly, neither case appears to have considered Bank of New York-Delaware v. Santarelli, which dealt with the same issues as Poynton but held the opposite. 156 The court held that "it is evident that regardless of the technical label placed upon it, it is in fact an 'action by a card issuer to enforce liability for the use of a credit card'" within the meaning of 15 U.S.C. § 1643(b). 157 The court also found that the intent of both that provision and the New York law was "to thrust the burden upon the card issuer to demonstrate the full basis of its cardholder's liability, and not to allow it to hide behind pleadings couched in generalities and framed in terms of technical common law forms of action. The logic of Poynton presents a clear threat to consumer protection. Its threat lies in treating account stated as an entirely separate basis upon which to hold the defendant consumer liable. By calling account stated a "separate cause of action," the court allows itself and the plaintiff to ignore the real source of liability, which in this case is the use of the credit card. 161 Whether the plaintiff chooses a breach of contract theory or an account stated theory, he is still suing for the payment of a credit card debt, which is ultimately what consumer protection laws seek to address, as held in Santarelli. 162 If account stated is interpreted as an entirely separate cause of action, which is itself a source of liability, then any statutory protection directed towards the underlying contract can be circumvented.
The Jones court reasoned differently, basing its decision on a narrow reading of the purpose of the statutes rather than on the unique identity of the action for account stated. 163 Jones preserves account stated in cases where (1) the consumer expressly agrees and promises to pay the amount of the debt, or (2) the plaintiff is the original creditor. 164 Only debt buyers who rely upon a debt collection letter as a rendition of account would be barred by the FDCPA provision, as interpreted by Jones. 165 Whether the plaintiff is the original creditor, Jones protects the "reasonable period" test for retention without objection from contractual alternation by a creditors' standard form contract, on the ground that it is the specification of a period which is prohibited under the New York General Business Law.
166
Jones does not address part payment, the alternative source for implied account stated in New York as discussed above. Part payment would not be caught by the FDCPA prohibition discussed in Jones, because it does not draw an inference from silence. 167 The Jones decision is most likely to be followed in jurisdictions which are protective of old common law rules. 168 The Poynton decision has not attracted much attention, and, of the two, is the most objectionable. Jones is problematic because of its statutory interpretation, not because of its explanation of account stated.
The independence of account stated has one positive effect: the separation of account stated from the underlying contract prevents reliance upon contract terms-in the absence of proof of the contract. Claims for contractual interest or attorneys' fees are problematic under an account stated theory because account stated is "independent of any contract provision."
169 This is so, even without taking the independence of account stated to the extreme of Poynton. Indeed, plaintiffs relying on account stated will face practical difficulties in reaching contractual interest and attorneys' fees. The additional evidence needed to show a contractual entitlement to either would be just the proof the plaintiff avoids by relying on account stated.
iv. Conclusions on Account Stated in New York
Account stated is alive and well in New York. It continues to develop in its role as a collection tool utilized by creditors to reduce the evidentiary burden they bear. Some of this development may be positive and may ultimately improve the doctrine. The rules governing the implication of account stated have continued to expand in ways which take account stated away from its narrower origins; in particular, the development that account stated can be implied from part payment. The uncertainty expressed in some of these cases demonstrates a fresh reflection on the circumstances in which account stated ought to be inferred. These issues will be further explored below in Part II.B and Part III.
New York has also seen a less positive change. The "separate cause of action" approach of Poynton represents a threat to statutory regimes that seek to regulate collection actions and, if more widely accepted, could lead to the use of account stated to enforce contracts which are themselves flawed or illegal. 
Maryland
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The case generally identified as establishing account stated as a distinct cause of action in Maryland is Lyell v. Walbach. 176 The case is also the nearest that Maryland has come to a reasoned decision on an account stated between a business and a layman. Lyell concerned a debt for groceries.
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The court described account stated as an admission of a debt owing, from which a promise to pay was implied. 178 It noted the contemporary practice of pleading account stated in every debt action based upon a contract, except actions against children. 179 The court commented parenthetically that children cannot by law state an account. 180 From these facts, the nature of the debt sued, the court's acceptance of the suit, and the exclusion of children-but not others-from account stated may seem to suggest that the court in Lyell, like other courts in the same period, had abandoned the merchant requirement. 181 However, Lyell is a case of an express admission of debt rather than one implied from retention without objection. 182 Therefore, it did not need to confront the merchant requirement. Further, the court's reference to children being unable to state an account was clearly just an example; a second appeal in the same case reached the Court of Appeals in 1910 and was decided on the grounds that this particular defendant could not state an account under a statute. 185 for the proposition that the assent necessary to account stated can be inferred "where no denial of it is made within a reasonable time," 186 the court found that there had been an express adjustment of accounts between the creditor and debtor. 187 Indeed, because the case did not involve unliquidated damages, account stated could not have been used without an express settlement.
188
Wathen v. Pearce in 1939 concerned a dispute between co-partners in a shipping business. 189 The case may at first be seen as an expansion of account stated from its merchant roots, but this impression is misleading. The appellant in Wathen argued that no action could be brought at all between co-owners. 190 The court found that actions for account were an exception to this rule, and drew into this exception actions for account stated.
191 By this time, however, account stated had long separated from actions of account and in Maryland had been identified as a distinct common law cause of action.
192 Wathen is not, therefore, an expansion case as described above. If it expands account stated at all, it is only to the case 194 Baltimore County estimated a price and tendered the construction contract. 195 After receiving bids, Baltimore County asked Archway for a contribution much greater than the original estimate, which Archway refused to pay. 196 Baltimore County nevertheless built the water main and sued Archway on breach of contract and account stated theories. 197 Unlike the previous cases, this case focused upon the rule of implication. 198 The court construed the rule of implication, not quite as an implied agreement but an implied admission.
199 Under "appropriate circumstances" the rule of implication could provide a cause of action, but in Baltimore County v. Archway the circumstances were inappropriate because there was no pre-existing liability. 200 The account stated theory and the contractual theory both failed because Archway had never approved the bid. We agree that in order to maintain a cause of action on an account stated, all that need be shown is an admission that the stated sum of money constitutes a present existing debt. Such admission need not be express, but may be inferred. Thus under appropriate circumstances, a failure within a reasonable time to object to the correctness of a stated sum may be regarded as an admission of liability.
Id. But subsequently, the court relies upon cases which use the more common "implied agreement" or "implied assent" formulation. Id.
Id. at 118 ("[B]
ecause the condition precedent created by § 25 was not fulfilled, Archway never became liable under the agreement. Under these circumstances, an inference that Archway's failure to object within a year constituted an admission of its liability cannot be employed.").
201. Id. assent (or admission) which were not at issue: the legality of the underlying debt or indeed the merchant requirement itself.
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Like other jurisdictions, Maryland has seen a flood of collection actions, in which many cases are brought by debt buyers rather than original creditors. 203 Unlike most other jurisdictions, Maryland has adopted new procedural rules to ensure that collecting plaintiffs provide adequate evidence of their claims to courts and that the courts have clear guidance about the evidence they should demand from collecting plaintiffs. 204 At first sight, these sensible steps by the Rules Committee may appear to trump the burden-reducing effect of the account stated doctrine. However, this is not necessarily so because the Rules Committee does not exist to reform substantive law. 205 The rule change simply alters the evidence required for Maryland's equivalent of a default judgment-the affidavit judgment.
206
The "independence" aspect of account stated, which gave the New York courts difficulty in Poynton, may create difficulty about the evidence required by the new rules. For example, Rule 3-306(c)(4)(D) requires "if the claim is founded upon a note, security agreement, or other instrument, the original or a photocopy of the executed instrument, or a sworn or certified copy, unless the absence thereof is explained in the affidavit."
207 It could be argued that account stated is not a claim founded on any of those instruments, even if the underlying debt was. A bold creditor might even claim that an action for account stated does not relate to a consumer debt. A consumer debt is defined by Rule 3-306(a)(3) as "a secured or unsecured debt that is for money owed or alleged to be owed and arises from a consumer transaction." 208 The argument being that an account stated is not a consumer transaction, but an independent cause of action and, therefore, an account stated suit should not be subject to the effects of the new rule. This his Rule is procedural only, and subsection (d)(2)(B)(iii) is not intended to address the substantive issue of whether interest in any amount may be charged on a part of the charge-off balance that, under applicable and enforceable Maryland law, may be regarded as interest". While the note is directed at one specific provision, it is true of the whole rule: it is not determinative of substantive issues. MD. R. Such an argument should not be accepted because it would frustrate the purpose of the Rule 3-306 amendments, which ensure that complaints based on consumer debt are accompanied by adequate evidence. 210 Because Rule 3-306 is fundamentally a rule about pleading, specifying the documentation necessary for the court to grant a judgment in default, ex parte, and because few consumers respond to debt collection suits, the burden of judging such an argument would fall upon district court judges and their clerks. In this situation there is the risk that different district courts within Maryland will reach different conclusions and, until a contested case raises the issue, there will be no authoritative resolution.
The new rules may conflict with account stated doctrine on one other point; Rule 3-306(d)(1) requires the plaintiff in some cases to provide either a writing signed by the debtor, evidencing the debt, or statement of account which shows some actual use of the account by the defendant. 211 A plaintiff cannot simply provide, for example, the last credit card statement sent to the defendant, showing that they owe money, but not showing any transactions on the card. 212 Normally, such a statement would be sufficient to found an account stated because generally, it would be a rendition of account. The best solution to this conflict is to say that a final statement, showing no transactions, is not sufficient evidence of the "prior transactions" element of account stated, but even this solution requires clarification of the substantive law on account stated.
The potential conflict between the procedural rules and the doctrine of account stated raises another issue: is account stated really substantive law at all? Some argue that Maryland abolished account stated with the abolition of common law pleading in 1984. 213 While account stated certainly has a procedural aspect, the argument is problematic in Maryland because, as early as 1909, account stated was regarded as a cause of action and therefore a part of substantive law. 214 Pleading for "money due on an 211. MD. R. 3-306(d)(1) applies to cases where a debt-buyer is the plaintiff and is seeking to collect on purchased consumer debts. MD. R. 3-306(d)(2)(A) requires a copy of the terms and conditions of the underlying contract, but an exemption is provided where the original creditor was a federally regulated financial institution. MD. R. 3-306(d)(2)(B). Since most sales of defaulted consumer debt are by such institutions, few cases are likely to be caught by Rule 3-306(d)(2)(A). See STRUCTURE AND PRACTICES, supra note 4, at 13 (the major source of debts for debt buyers is "charged-off" accountscharging off is required under federal regulations).
212. MD. R. account stated" is contrary to the modern demand for fact pleading and the absence of common law formality. 215 However, the underlying rule of account stated, as part of substantive law, must still exist.
II. PROBLEMS OF ACCOUNT STATED IN MODERN CONSUMER ACTIONS
In the fifty years since Bucci "revisited" account stated in New York, account stated has been resurrected nationwide. This Part will outline the resurrection of account stated and argue that the resurrection is harmful to consumers and contrary to good consumer protection policy. The implied assent in implied account stated is bad for consumers for three reasons. First, the implication does not reflect reality: a consumer's failure to dispute a bill does not equate, in the mind of the consumer or the business, to an agreement that the bill is accurate and a promise to pay it. This is simply an archaic fiction. Second, the implication does not reflect the consumer's expectation on entering into a transaction. It is not a rule or an accepted practice among consumers that ignoring a bill is the same as agreeing that it is right. Third, the implication places an unreasonable burden on consumers to determine if a bill is correct. A consumer would need mathematical and legal knowledge, not to mention time and expense, which they do not possess. Finally, particular interpretations of account stated undermine consumer protection, not only at the collection stage but potentially at the transaction stage as well. Interpretations such as that in Citibank v. Poynton, discussed above, threaten to provide creditors with an opportunity to collect on an account, despite statutory prohibitions arising because of the way in which the original transaction was conducted.
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A. The Resurrection
The widespread resurrection of account stated is hard to quantify. State court collection actions at the trial level do not usually reach legal databases such as LexisNexis; and publicly accessible state court case management systems do not usually record the causes of action pled in a complaint in a searchable form. Empirical evidence of the resurrection is therefore generally lacking. However, the resurrection can be illustrated using the number of reported cases. In the LexisNexis database, the number of cases mentioning both "account stated" and "credit card" increased from 14 215. The appropriate challenge to such a plea would therefore seem to be that the pleading is itself deficient. . 217 Obviously the number of credit card collection suits generally has increased over the past ten to twenty years, as has the reach of electronic databases. I performed similar searches for quantum meruit and breach of contract cases to determine the factors causing the increase in account stated cases. These cases increased from 41 to 174 and from 644 to 2,391 respectively. While breach of contract and quantum meruit cases multiplied by about four times, account stated cases multiplied nearly eighteen times. 218 While this straw poll is no substitute for hard statistics, it does seem compelling evidence that account stated is back with a vengeance, at least in cases about credit cards.
Other evidence of the resurgent use of account stated in consumer collection can be found in the statements of consumer advocates. Both original creditors and debt buyers use implied account stated. When pled by debt buyers, it usually relies upon a rendition of account by the original creditor. Debt buyers attempting to rely upon their own renditions of account would face both the possible preemption of account stated by the federal Fair Debt Collection Practices Act, 223 and difficulty in establishing a prior relationship with the consumer. Reliance on a rendition by the original creditor means that the debt-buyer will need, at least, to produce a copy of a statement sent by the original creditor. Among large 217. Searches performed 2/19/2013. The selection of available databases means that this is effectively a straw poll of appellate or otherwise reported cases, and may not measure the prevalence of trial court decisions based upon account stated.
218. Searches performed on 2/19/2013. The apparent increase in account stated cases reported may mirror a far greater increase in the number of trial-level debt-collection suits in which account stated is pleaded, however it would be difficult to obtain meaningful data to quantify these trial court increases. An additional variable is that the key phrases might appear in some cases which are not credit card collection actions using those particular causes of action, however, there is no reason to suppose that this weakness in the search significantly alters the conclusion; account stated has grown out of proportion with the other actions.
219. 
B. Policy Problems of Account Stated
Courts across the country differ on the merits of using account stated in consumer collection actions. Some courts have been unequivocal in their rejection of account stated: "[a]n account stated is more appropriately pled in a situation in which two equal, sophisticated parties have an ongoing business relationship. An account stated theory is not appropriate in a credit card account case."
233 Others have taken a more nuanced approach, specifically rejecting the automatic implication of assent from silence. 234 Some state courts have excluded account stated from particular types of collection action in favor of other causes of action better suited to those cases. 235 Other courts have defended the use of account stated 236 against apparently conflicting state statutes 237 and policy arguments. 238 Still others, while supporting the principles of account stated, have imposed additional obstacles to successful pleas of account stated. 239 On both sides, these decisions are generally those of trial courts or unpublished appellate opinions and thus, have a limited effect on the disposition of undefended collection actions.
To see the failings of the doctrine, we should look at it with fresh eyes. Forget, for a moment, that the doctrine has enjoyed three hundred years of approval in the courts and look at its effects. Forget, also, those rare cases in which the debtor explicitly assents and promises to pay the debt. Account assumes that, by failing to object to a bill, the consumer agrees the bill is correct and makes an enforceable promise to pay. 240 In reality, however, consumers fail to dispute or reply to bills for many reasons: they may be unable to pay on time, but anticipate making payment at a later time; they may not receive the bill; they may not recognize the senderparticularly if the bill is sent by a debt buyer, or sent after a substantial interval; they may simply mislay or forget the bill; or finally, they may receive but never read the bill. None of these would lead a reasonable person to conclude that the consumer "assented" and "promised to pay" the bill. If account stated doctrine requires the courts to say that they have assented and promised to pay, then the assent and promise are legal fictions. Fictions are, as S.F.C. Milsom observed "a symptom of the deep conceptual artificiality into which logic has forced the common law." 241 In Part III below, this Article will examine the conceptual problem underlying the search for a principled justification of implied account stated.
The implication of assent is a fiction, but the law relies on many such fictions, so well-known and accepted that we hardly notice them at all. 242 However, the fictional circumstances implied by account stated do not match the expectations of consumers when they enter into contracts with businesses. Consumers are unaware of the doctrine and its effects. Even some information published as advice for consumers facing collection law suits does not mention account stated. 243 Implied account stated is not in that category of fictions, which Lon Fuller described as "used with a complete consciousness of its falsity." 244 It is not like the untrue allegations of classical legal fictions, which were acknowledged to be false. 245 The It would be a mistake, however, to conflate the moribund common law fictions that punctuate the first-year Property course with the broader category of legal fictions. Far from being a historical oddity, legal fictions are common features of not only our common law, but also our statutory and regulatory law.
Id.
243. E.g., Richard Slottee, Debtors' Rights, OR. STATE BAR (Jan. 2012) http://www.oregonstatebar.org/public/legalinfo/1021_DebtorsRights.htm.
244. FULLER, supra note 242, at 9-10 ("A fiction becomes wholly safe only when it is used with a complete consciousness of its falsity . . . it is precisely those false statement that are realized as being false that have utility.").
245 The Common Pleas in Capital One v. Clevenstine makes the last general criticism of account stated: the doctrine places an unfair burden on consumers. 246 Suppose that a consumer receives a bill. If she can pay the bill all is well. If she cannot pay the bill, the consumer must object within a reasonable time, otherwise an account stated will be implied, fixing the amount of the debt as the amount billed. 247 That determination can be reopened only on very limited grounds, typically fraud and mistake. 248 Substantial resources are required to determine whether a modern consumer bill is error free. 249 Many consumers lack the basic skills necessary to check a bill for non-obvious errors. For example, very few consumers are able to perform such basic financial operations as the comparison of the substantive terms of two credit card agreements or the calculation of interest on a mortgage. 250 Further, if the consumer does detect an error in a bill, the burden is on her to articulate the problem to the business. 251 These burdens are placed on consumers who are already in difficulty: they are unable to pay a bill they received. These are not burdens deliberately placed upon consumers by a legislature or through a widely known and longstanding legal rule (such as the rule that one is bound by the terms of a contract, even if one has not read them). There is no reason why these consumers should be required to detect errors in the bill any sooner than statutory limitation periods require. Equally, businesses should not be partially relieved of their evidentiary burden simply by showing that they sent a bill to the consumer and received no reply.
A more disturbing use of account stated is found in Citibank v. Poynton, a New York case in which the debtor raised statutory defenses to a collection suit. 252 While those defenses barred a suit for breach of the original credit card contract, the court held that they did not bar an account 246 253 By pleading account stated, the plaintiff was able to collect on a transaction for which collection was otherwise barred. 254 There is no policy reason why account stated should not be subject to the same defenses as the original debt. Such a rule would seem to undermine the protections that legislatures intend to provide when they create similar defenses. Poynton should not be regarded simply as a single bad decision, but as an example of how account stated can trick courts into accepting bad arguments. Account stated seems, in its language, like novation: the parties agree to a renewal of contractual obligations. However, when assent is implied, the character of the transaction is different: it is nothing but an un-answered demand by a creditor to a debtor. The contractual associations of account stated and its "implication of assent" are, in these circumstances, merely a fiction.
The use of account stated to avoid statutory restriction is not new. Samuel Stoljar noted its use in nineteenth century cases, 255 and concluded that its use most likely remained in the legitimation of semi-legal debts.
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Whether this use is something we ought to approve of in the twenty-first century is doubtful.
III. THEORETICAL PROBLEMS OF ACCOUNT STATED
Until recently, the rarity of account stated cases has spared it much of the theoretical scrutiny applied to other causes of action. 257 The central theoretical question is whether account stated is more like a contract or a quasi-contract. It is usually called "an agreement." This statement, casting account stated as a variety of contract, is very often followed by the caveat that this "agreement" may be implied from retention without objection as described above.
258 This section will argue that this "implication" is entirely 253. Id. 254. Id. at 329. 255. Stoljar, supra note 51, at 378-81. 256. Id. at 382 ("In one area, however, account stated has continued to have a little more importance. This is the area of illegal or rather semi-illegal contracts.") Stoljar goes on to note the mixed reception account stated has received in such uses "where the transaction was not semi-illegal but was fully illegal . . . it was indeed thought that this too could possibly be an account stated. In the view of another court, however, such actions were frivolous and vexatious and just a brazen attempt to get round the Gaming Act." Id. (citing Guggenheim v. Ladbroke & Co. Ltd., [1947] fictional, at least in the case of actions between businesses and consumers. The courts do not really mean to say that they believe the consumer has formed a voluntary agreement, in which she agreed with the creditor about the amount and validity of the debt, based on retention without objection. The law requires the courts to assume that the agreement exists.
A. Account Stated as an Agreement
Traditionally, an account stated is an agreement, express or implied, to pay a pre-existing debt. 259 The Restatement of Contracts adopts a slightly different formulation, but it still relies on assent. 260 Most modern courts have used "agreement" language. 261 Account stated is sometimes regarded as something more akin to an evidentiary presumption. 262 In Illinois, account stated is described as an agreement but has the effects of an evidentiary presumption. The two explanations co-exist: the test for account stated described in agreement terms, but its effects limited to the determination of the amount of a debt.
[W]hile the mere silence and failure to object to an account stated cannot be construed as an agreement to the correctness of the account, the factual situation attending the particular transactions may be such that, in the absence of an objection made within a reasonable time, an implied account stated may be found.
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The first statement means that assent is implied in law: the court inferred that the Defendant agreed to pay the debt merely by receiving the monthly statements and not objecting to them. The court made this inference not because the facts indicate actual assent, but because the law deems them to be assent. The second statement indicates an implied in fact approach: the implication is not drawn automatically, but it depends on the circumstances. In the right circumstances an implication is drawn from silence. The second statement unfortunately fails to further describe the circumstances in which an implication-in-fact should be made.
Is implied account stated "implied in fact" or "implied in law"? The current answer is that it is implied in law. Rendition of the account followed by retention without objection is all that is required for account stated to be implied in law.
The arguments against the expansion of account stated beyond the mercantile class and the modern policy arguments are united by their focus on the fictional nature of the implied account stated. The West Virginia Supreme Court in McGraw thought that to imply an account stated would be to "pretend." 288 The Pennsylvania Court of Common Pleas in Clevenstine listed the reasons why it is fictional to imply assent from rendition and silence in the circumstances of a modern consumer-bank relationship. 289 Therefore, this Article's argument is not against any implied account stated, but only against implication by law regardless of circumstances. Having shown the existence of the fiction, its origins, present use, and policy criticisms, the question remains-what can be done about it?
D. The Merchant Rule Must Return
The solution to both the policy and the theoretical problems of implied account stated is simple: make implied account stated implied in fact by abolishing the implication of assent from silence. Instead, the implication of assent from silence should be a rule solely between businessmen for whom principles. Questions would still remain about the breadth of the class between whom account stated would apply without a principle for identifying class members.
Second, state courts that have not endorsed the use of account stated in consumer collection actions could continue to do so based on its inconsistency with modern contract principles. This would require a holding that an account stated can be implied from retention without objection only where an exception to the rule against silent acceptance already exists. In effect, such a decision would allow only an implied-infact account stated. This approach would have the same effect as the first approach, and would result in a more theoretically consistent contract law, which might more accurately identify the situations where implication of assent from silence is appropriate. Account stated could be implied in accordance with a wider, more modern merchant requirement, which conforms to the silent assent exceptions in the Restatement (Second) of Contracts.
Third, state legislatures could reform the substantive law of account stated in either of the above ways. Legislative intervention has the advantage of being clear, public, and conclusive. However, this issue seems unlikely to gain legislative attention.
CONCLUSION
Account stated threatens the welfare of consumers in two ways: it reduces the evidence required to obtain a judgment against a consumer in a collection action and, in certain cases, it allows collectors to evade statutory controls on debt collection and contracting. The solution to the second problem is simple: judges must not allow themselves to be carried away by the idea that account stated creates fresh liability. Account stated has always required some genuine underlying transaction. When statutes seek to regulate consumer transactions, those statutes must preempt actions relying on an account stated theory. Otherwise, account stated will be a tool for the evasion of consumer protection statutes.
The first problem is a much more substantial one, but its solution is as simple: implied account stated must not be permitted in consumer collection actions. This Article has presented three arguments against the use of account stated in consumer collection actions: (1) the historical argument, that account stated was limited to disputes between merchants and in some states this limitation remains good law; (2) the policy argument, that account stated is bad for consumer protection and its assumptions about consumer behavior are wrong; and (3) the theoretical argument, that implied account stated is inconsistent with the fundamental
